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A vacancy occurs where there is no one legally entitled to hold office by virtue of having been elected, nor an incumbent who 


has the legal right to continue in office until a successor is elected or appointed. | A vacant office is one that is unoccupied or 
without an incumbent, and a judicial office is not vacant even though the judge is disabled and unable to perform the duties of 


office.” The office of a justice is not "vacant, " as would trigger the governor's constitutional power to fill the office, where the 


justice has announced the decision not to seek retention for another term but the justice's term of office has not yet expired.’ 


In the absence of anything to the contrary, a vacancy in a judicial office within a constitutional provision means a permanent 
vacancy and not a temporary one. A vacancy commences when an elected judge leaves office and continues until another 


elected judge commences term, regardless of whether the vacancy was temporarily filled by a succession of appointees.” 


Vacancies may be legal, as well as actual. To allow the process of naming a successor to proceed forthwith and avoid an actual 
vacancy,’ a judicial office may be considered to be vacant even though the person holding the office continues to perform the 
functions of the office,’ such as where a governor accepts a judge's resignation, effective at a later date,” or where an incumbent 


holds over after the expiration of the term without authority to do so. 19 
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